











REPORTS OF CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF ALABAMA. 
Chief Justice Clay. 
Judges Webb, 
Present at this term, Lipscomb, 
Saffold, 


Ellis, and Crenshaw, 
(Who was elected by the Legislature during the session) 
on and after the sixth day of the Term. 


 ———— 
Cain against Sullivan and others. December, 1821. 


SULLIVAN and Co. brought an action of Debt against The entry of the 

Cain in the Court below. The writ was returned “ Exe- n° cua 
“cuted 9th August, 1819, W. Saunders, D. 8S.” The Re- the Docket, is a 
cord after the declaration, sets out “ Appearance on the — — 
* Docket, Titus for the plaintiff, Mead for the defendant. ~~ 
“ And now afterwards to wit,” &c. “ came the parties afore- 
“ said by their attornies, and the said defendant says nothing 
“in bar or preclusion of the plaintiff’s action, by which,” 
&c. “ It is therefore considered by the Court that the said 
“ plaintiffs recover against the said defendant,” &c. 


Cain assigned for Error that no writ had been served 
upon him, and that he was not legally before the Court 
when the judgment was rendered against him. 


Judge Lipscomb delivered the opinion of the Court. 
It is essential that the defendant should be in Court, per- 

sonally or by attorney, before judgment against him. The 

writ does not appear to have been served by an officer _ 

known to the Court ;(a) but the name of zn attorney for | F seneng a 

the defendant appears on the Docket. It is contended that p. 14. 

the Docket is no part of the Record, and that the Clerk had 

no right to send up to this Court as part of the Record any 

thing which belongs to the Docket. Though strictly speak- 

ing It is no part of the Record, it must be so considered for 

the purpose of amendment, and for ascertaining whether 


: 
; 
; 
: 
; 


a 
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pecempar, 1821. an 2p ce has been entered. In the English Courts 


WWwrrws 
Cain 
v. 


Sullivan and 
others. 





Deewmber, 1821. 


the filazer’s book of appearance was no more a Record 
than the en of our Courts. a cw pl 
ascertaining whether an appearance n made by at- 
torney, was by reference to that book. The appearance 
by attorney was by a memorandum entered by his direc- 
tion in the Filazer’s book. The Court does not enquire into 
the attornies’ authority, but takes it for ted, and leaves 
the injured party to his action should it be otherwise ; and 
after appearance no objection can be made to the = 
of the process. (1 Sellon’s Practice, 91—94, 99, 100, and 
authorities there cited. 1 Haywood, 406.) 

It is the opinion of the Court—That the name of the at- 
torney for the defendant on the Docket is a sufficient ap- 
pearance—That such appearance, and no advantage claim- 
ed of defective service of process, is a Waiver of the de- 
fect, and that for the purpose of ascertaining whether an 
appearance has been entered, the Docket is to be considered 
as part of the Record. 

et the judgment be affirmed. 


Judge Clay, having been of Counsel, gave no opinion 





Henry D. Stone against Lud Harris. 


Writ not signed THE writ of capias was tested in the name of Walter 
| M3 and R. Ross, Clerk of the Superior Court of Montgomery Coun- 
ty, but was signed “ Alwin 4. M‘Worter, D. 8. S.C. M. C.” 


fault in Error. 


The Record shewed no appearance, of defendant in the 
Court below. Judgment was rendered against him by 
default. In this Court he assigned as Error, that it does 
not appear that the writ was signed by the clerk of 
the Court, from which it purports to have issued. The de- 
fendant in Error moved to amend the writ here by the 


teste. 


By the Court. 'The Motion to amend cannot prevail. 
As to the Error assigned—The Statute requires that all writs 
shall “be signed by the Clerk of the Court from which 
“ they may be issued.” (Acts of 1818. Laws Alabama, p. 
473.) The teste of the writ is mere matter of form; it is 
the signature of the Clerk which gives it validity. If the 
defendant makes a voluntary appearance and pleads to the 
merits, a defeet in the process will after judgment be consi- 
dered as waived. In this case there was no plea or appear- 
ance by defendant. 

Let the judgment be reversed. 
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DECEMBER, 18T. 
i id 


Lacy, Admr. of Wm. Simpson against George Simpson. 


JUDGE Lipscomb delivered the opinion of the Court. pf 
This case comes up by writ of Error on the judgment 97 2 written un- 
of the Cireuit Court of Madison County, affirming the ‘judg- testate “to clear 
ment of the Orphans’ Court, by which the plaintiff in Error, out of the Land 
as Admr. of Wm. Simpson, was ordered to make title to fer” certain 
defendant for a tract of land. It is assigned as Error, that — of land, the 
: - ‘ rphans’ Court 
it does not appear by the Record that Wm. Simpson had any has no power, un- 
title or estate in the land‘ directed to be conveyed. The der the Statute, 
petition of George Simpson alleges that on a settlement of the adm. 
accounts, William Simpson, the intestate, promised . and make title. 
agreed, by a certain writing, subscribed with his own hand, 
“to clear out of the Land Office and transfer to peti- 
“-tioner” a certain quarter section of land, (describing it) 
on Aldridge’s Creek. The contract, or writing above men- 
tianed, is not set out in the Record. From its tenor, as collect- 
ed from the petition, it appears that the title to the land was 
not in Wm. Simpson, but in the United States. By the Statute, 
under which this proceeding was _had, it is enacted that 
“where any person, owning lands or tenements, shall sell the 
“same and enter into Bond or obligation to make titles there- 
“to, and shall depart this life without having made titles, 
“ that then and in that case, the person to whom such bond 
“ or obligation was given, his executors, or administrators 
“may petition the Orphans’ Court of the County where 
‘ probate of the will of such deceased person was taken, or 
“ letters of administration granted, to make titles agreeable 
“ to the Bond or obligation,” &c. (See Laws Alaba. p. 248 
—9.) It is believed that the powers given to the Orphans’ 
Court, by this Act, are not greater than those of a Court of 
Chancery, and that the object of the Statute was to afford 
amore summary remedy than by bill in Chancery. A 
Chancellor should not decree a specific performance of that 
which it was impossible to perform. A Court of Chance- 
ry would not decree specific performance of the obligation 
of A, to make title to C, of lands belonging to B. rom 
the instrument, as recited, it appears that William Simpson 
did not own the land when it was given. Nor does it ap- 
pear that he, or his representatives, ever owned it. 
Another objection, equally fatal to the judgment beiow, 
is that this instrument was not under seal. To bring the 
case within the Statute, it was @ssential that the intestate 
owning land, should have entered into Bond or obligation 
to make title thereto. From . petition it appears that he 
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¥ 


nxcuuszn, 1821. did not own the'land, and that the writing was not a Bond 
gt or obligation. Judgment reversed. 

‘Wa: Simp ‘+ "Phe Chief Justice having beén of Counsel, did not sit. 
—— Mimor, for plaintiff. 


» « Eenderson, for defendant in.Error. 





~ 


December, 21. ° = ~— Lloyd and others against The State. 

tht ets Lipscomb delivered the opinion of the Court. 
1. Tostetstes 3 é first assignment of Errors is that the instrument, or: 

sci. fa. on forfeit- which the scire facias was sued out, is not a recognizance. 
$c, Tecognizance, “Jt appears from the Record that L/oyd and others were 
must appear to indicted for an-affray. Three of them were convicted, and 
have been taken received the judgment of the law. There next appears 
directed by the Something in the shape of a Bond of Lloyd and his securi- 
Statute. ties, conditioned for his appearance at the next term of the 
Circuit Court to answer, &c. &c. This Bond does not ap- 
ar to have been taken ina Court of Record, or before a 
Justice of the peace or of the quorum, and certified to the 
next Circuit Court, as required by the Statute (Miss. Digest, 
323.) A recognizance is an obligation of Record entered 
into before some Court of Record cr magistrate, duly au- 
thorised, with a condition to doa particular act. (Tidd’s P. 
984.) The instrument or Bond in question, does not appear 
to have been taken in a Court of Record, or by a magistrate, 
or received with a single ingredient necessary to make it a 
recognizance within the meaning of the law. For aught 
that appears, it may have been gratuitously filed. Our con- 
clusion on the first assignment, would dispose of the case : 
but we have deemed it advisable, in order to settle a question 
of practice, to dispose also of the second assignment, which: 
presents this question: In proceedings criminaliter, have 

we any law authorizing a scire facias ? 

2. A sci. fa. A 8ci. fa. has been defined, a judicial writ, founded on 
the proper pro- some matter of record, as a judgment or recognizance, 
cess for recover’ for the purpose of obtaining Execution. (Bac. Ab. title, scire 


the |penalty ‘ ; pene Sr “ ° 
ona forfeited re- facias.) It is said to be an original Writ when founded on a 
— recognizance ; and at common Law it could always issue on 


a tecognizance. (6 Bac. Ab. 103, &c.) The recognizance 
is a contract between the cognizor, on the one part, and the 
State, by its officers, on the other. If the cognizor breaks 
the contract, by failing to perform the condition, he forfeits 
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the penalty. The remedy is not by'criminal process, but for >*°=™s=2, 1821. 
the specific penalty, for breach of the contract. Ifthesci. ““~™* 
fa. would notlie, on a recognizatice in a State case, the judg- Ligh as _— 
ment in the first instance would be final and-not nisi, and Ex- _ the State. 
ecution would issue:thereon. The sci. fa. thoughvoid, would ——— 
be but surplusage, not.affecting the judgment. The law re- 

quires recognizances to be ‘certified to the Circuit Courts, 

and that these Courts shall “award process for levying, as 

“well of such fines, forfeitures and amercements.as shall 

“ be estreated, ‘&c. as of the fines, forfeitures and amerce- 

“ ments which shall be taxed and set there, and not paid,” 

(Turner’s Digest, Laws Ala. 154, s. 1.) The Statutes have 

not prescribed any particular form of process. It is perfect- 

ly competent for the Circuit Courts to award the writ.of 

sci. fa. or any other form of process, which would give no- 

tice to the defendant to appear and shew why there should 

not be final judgment against him. It is the opinion of the 

Court that the second assignment cannot be sustained, but 

that the judgment must be reversed on the first. 


Administrator of Figures Lewis against Edwin Lewis. December, 1821. 


IN August 1805, Edward Lewis filed his bill in Chancery, 1+ Administrator 


against Figures Lewis, in the District Court of Washington, of Error, and is 
charging that they had been partners in a trading adventure, ¢ntilled (0 con- 
and praying for an account, &c. and for general relief. Fi- asin other cases. 
gures Lewis answered and filed his cross-bill. The Cause % ThisCourthas 
was transferred to the Superior Court of Baldwin County, diction in Chance. 
and a decree made in favour of complainant. Figures Lewis *y- 
died.- The Supreme Court of Errors and Appeals of Missis- b Sage — 
sippi Territory, on a writ of Error prosecuted by Patsey plaintiff confined 
Lewis, his administratrix, reversed the decree, and remand. ‘°E*rors assigned 
ed the Cause, with instructions that an account should be 4, Exceptions to 
ordered. By consent of the parties, in March 1816, the reper — ba 
Judge of the Superior Court of Baldwin County made an jnaster or audi- 
order, appointing James Inerarity, George Buchannan, and A ~*~ me 
Addin Lewis auditors, to take and report an account, and when application 
that “if either party fail to render a full and fair account, is made for de- 
“* when thereunto required by the auditors, then, and in that {ty to —,: 
“case, it shall be the duty of said auditors to make up the 5, Decree may 
“account from the best evidence that may be laid before page en 
“them.” On the 28th June, 1816, the auditors reported a by consent, for 
statement of the account, (showing a balance of $2515 ,18, ‘et Purpose: 
due to complainant) “ as the nearest approximation that they 


“can arrive at, towards justice, in the absence of the books 











* 
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piceusee, 1821. “ and documents that would be necessary to enable them 


va 
Admr. of 
Figures Lewis 
v. 
Edwin Lewis. 


“to form a correct and exact decision. One party seem- 
“ing to rely entirely or principally on the validity of re- 
“ ceipts Nos. 1 and 3, and judgment No. 2, as evidence of 
“a final settlement between the parties,” the sufficiency of 
which they submit to the decision of the Court. 

At August term 1816, of the Superior Court of Baldwin 
County, complainant prayed for a decree for the-balance as 
stated by the Report above mentioned, “ Whereupon the de- 
“ fendant filed exceptions to the Report of the auditors, and 
“ the same being argued, the Court takes time to decide on 
“ the whole, in vacation, which, by consent of parties, is to 
be as of this term.” 

On the 19th September, 1816, the Judge made an order, 
again referring the account to the same auditors, requiring 
each party to preduce all partnership books and accounts, 
mentioned in the Bills and Answers, “as far as practicable.” 
The auditors to meet within three months thereafter, at such 
time and place as they should think proper. If the defend- 
ant should fail to produce all the books and accounts men- 
tioned in the Bills, &c., “ The Court will decree and does 
“ hereby decree the account as reported by the auditors ; and 
“if the complainant sould fail, the Court will dismiss his 
“ bill”’—each party to make oath, &c. “ And if at the end of 
“three months said auditors, or a majority of them, shall 
“certify to the Clerk that the defendant has not produc- 
“ed the books and papers required by the above order, 
“ then the Clerk shall enter a decree, agreeable to the Report, 
“ already.made, with costs and issue Execution.” 

The Clerk certifies that a paper was filed by Robert Lewis, 
in his office, of which he sets out a copy, which appears to 
be a certificate of George Buchannan, one of the auditors, 
dated St. Stephens, 5th December, 1816, stating that Robert 
Lewis has put into his hands a small trunk which, according 
to an affidavit made by him, and left with said Buchannan, 
contains all the books and papers of the copartnership of 
Figures and Edwin Lewis that were ever in his possession, 
the same being deposited for the inspection of the auditors 
appointed by the Court for the settlement of said copartner- 


ship. 

The two other auditors, James Inerarity and Addin Lewis 
certify to the Clerk that no regular notification of the last 
order referring the account had been communicated to them 
by the defendant, and that no books, papers, or vouchers had 
been produced to them by the administratrix, according 
to the above-mentioned decree of 19th September, 1816. 
This is dated Mohile, 19th December. 1816. 
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On the same day, the Clerk reciting the foregoing order or >#ceusen, 1621. 
decree of 19th Seplember 1816, and the certificate entereda “Vv 
decree against the defendant, as administratrix of Figures oo 
Lewis, for the aforesaid $2515 ,'8; and costs. . 

On the Ist February, 1817, the administratrix, Patsey Edwin Lewis, 
Lewis sued out a writof Error to the Supreme Court of 
Errors, &c. of the Mississippi Territory, which she afterwards 
dismissed. Onthe 9thof January 1818, she sued out a writ 
of Error to the General Court of the Alabama Territory, 
then the proper Appellate Court, from which, after the es- 
tablishment of the State Government, the case was trans- 
ferred to this Court. 

In this Court, the death of Patsey Lewis was suggested, 
and at November Term 1820, Robert Lewis administrator, 
de bonis non, appeared by Mr. Crawford his Counsel, and 
prayed to be admitted as party, and claimed a continuance, 
as matter of right, under the Act of 1802. (Laws Ala. 458, 
sec. 2.) Mr. Pickens, for defendant in Error, contended 
that the Statute does not authorize such continuance of a case 
oo as of right. He also moved to dismiss the writ of 

rror. 





The Chief Justice.—The Statute provides that when any 
suit shall be depending in any Court of this Territory, and 
either of the parties shall die before final judgment, the Ex- 
ecutor, &c. of such deceased, who was plaintiff, petitioner, 
or defendant, shall have full power to proseeute or defend 
such action until final judgment—and the Executor or 
Administrator who. shall become a party as aforesaid, 
shall, upon motion to the Court where the suit is pend- 
ing, be entitled to a continuance until the next term or time 
of holding the Court. If this tribunal be a Court, and 
this a suit in which the cause of action “ by law survives,” the 
case is within the express words of the Statute, and there 
would appear to be as much reason for the right of repre- 
sentatives to prosecute or defend in this Court as in any other. 
The judgment of this Court operate on their interests as 
much as the judgments of any other Court. A continuance 
then, in such a case, is matter of right, and if asked, must be 
granted. The motion for a continuance precludes all others. 
It was the intention of the Legislature to afford opportunit 
to the Executor or Administrator to become acquainted wit 
the case which he is to prosecute or defend. He may be as 
ignorant of the grounds on which a motion to dismiss de- 
pends, as much taken by surprise, and as unprepared to de- 
fend it, as any other matter in the Cause. It is the opinion 
of the Court that the case must he continued. 

At June term, 1821, Mr. Hitchcock, for plaintiff in Error, 
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paceusen, 1821. moved to dismiss the Writ of Error, on the ground that this 


Cvw™ 
Admnr. of 
Figures Lewis 
v. 
Edwin Lewis. 


Court has no +m jurisdiction from a decree in Chan- 
cery. He relied onthe 8th section of the 5th Article of the 
Constitution. 


Mr. Pickens, for defendant in Error, resisted the motion, 
and relied on the 3d section of the same Article. 


The Chief Justice delivered the opinion of the Court. 

The 8th section of the 5th Article of the Constitution, 
taken separately, would seem to confine Chancery jurisdic- 
tion to the judgment of the Circuit Courts ore until 
the establishment of a Court of Chancery. This conclusion 
would, perhaps, be strengthened by considering the 3d sec- 
tion of the same Article in connexion with the 8th. But 
the rule of construction, which requires that the whole of an 
instrument sheuld be taken together, ut res magis valeat, ap- 
plies with great force here. £very part of the Constitution 
relating to the judiciary should be taken into view, and effect 
given to each, if possible. By the first section of the 8th Article, 
“ the judicial power of this State shall be vested in one “ Su- 
* preme Court, Circuit Courts, to be held in each County in 
“ the State, and such inferior Courts,” &c. ‘This section alone 
seems to exclude the idea of any other Supreme Court ; it cer- 
tainly does not authorize any other Supreme co-ordinate tri- 
bunal. The second section declares the powers of this one Su- 

eme Court—* The Supreme Court,except in casesotherwise 
“ directed by this Constitution, shall have appellate jurisdic- 
“ tion only, which shall be co-extensive with the State,” &c. 
“ Provided that the Supreme Court shall have power to is- 
“ sue Writs of Injunction, quo Warranto, habeas corpus, 
“and such other remedial and original Writs as may be ne- 
“ ces to give ita general superintendence and control of 
“ inferior jurisdictions.” If there can be but one Supreme 
Court of appellate jurisdiction co-extensive with the State, all 
other jurisdictions must be inferior. Any other Courts, 
now established, or which can hereafter be established un- 
der the Constitution, whether Courts of common Law or 
Courts of Chancery, are and will be inferior. The con- 
cluding clause of the 2d section gives to the Supreme 
Court the power of issuing such remedial and original Writs 
as may be necessary to give it a general superintendence 
and control over inferior jurisdictions. The convention 
then intended that this Court, however organized, or by 
whomsoever held, should alone be Supreme—that all juris- 
dictions in the state should be inferior to. it, and that it 
should generally superintend, control, and limit them with- 
in their proper spheres. . 
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The Court is therefore of opinion, that the motion to dis- n#eemsse, 1821. 


miss must be overruled. ll Ail 
- son s 
, igures Lewis 
At December Term, 1821—The case was determined on ae 
the Errors assigned, which, as well as another question, then "4win Lewis. 





raised, appear in the 


Opinion of the Court, delivered by the Chief Justice. 

In the argument, Mr. Crawford for the plaintiff in Error, 
has contended that the general. rule “ ‘That the plaintiff 
“ shall be confined to the Errors assigned,” dves not apply 
to Chancery Cases in an Appellate Court ; but that if Cher 
Errors than those assigned be found in any part of the Re- 
cord, it will be the duty of the Court to reverse. To sup- 
port this position, the practice of the Supreme Court of the 
United States, and cases there determined, have been relied 
on. It has been settled by some of the earliest decisions 
of this Court,(a) that the parties shall be confined to the 
points put in issue by the assignment and joinder ; but as (a) Ripley vs: 
that rule was adopted with a general view to the practice of Bright ante, 1. 
the Court, and without considering whether there should be eee 
a difference between cases at common Law and cases in 
Chancery, we have examined this question with some care 
and deliberation. ll the cases cited to support the position 
of the plaintiff were carried to the Supreme Court of the 
United States by appeal, and not by writ of Error. It does 
not appear to be the practice of that Court to assign Errors 
in such cases ; and it would therefore appear to be necessary 
to examine the whole Record to determine whether the de- 
cree of the Court below was correct. By the Act of Con- 
gress, 1789, it is made the duty of the Circuit Court of the 
United States “in causes of Equity, Admiralty and Ma- 
“ ritime jurisdiction, to cause the facts on which they found 
“ their sentence or decree fully to appear on the Record, 
“either from the pleadings and decree itself, or a state- 
“ ment of the case, agreed to by the parties or their Coun- 
“sel; or, if they disagree, by a stating of the case by the. 
“ Court.” 2. L. U.S. Ch. 4. sec. 19. There appears no 
good reason for such a provision, unless it was intended for 
the benefit of the Appellate Court. We have no suth 
Statute as to the Courts of this State. This case is not 
brought here in the manner which seems to be practiced 
in the Courts of the United States, but by writ of Error. 
Errors have been assigned according to the uniform prac- 
tice, and we can see nothing which will warrant a departure 
from the established rule—to confine the parties to the” 
points put in issue. If, however, the Court were authorized 
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peceusee, 18%. to go beyond the assignment, we should not feel justified in 
ww reversing the decree from the facts as they appear in the 
Fights Lewis Record. In conformity to a decree of the Supreme Court 
_v. Of Mississippi, auditors were appointed to take an account 
¥dwin Lewis. between the parties. This order both parties, by their 
Counsel, acquiesced in. A report was made by the audi- 
tors agreeably to the order. The exceptions to the Report 
were not filed with the auditors or the Clerk, or offered to 
the Court until a motion was submitted to enter up a de- 
cree according to the auditors’ report. From the Record 
we cannot see that the exceptions were good—they were 
not offered in proper time ; and the account appearing fair 
on its face, the Court, at that stage of the proceedings, was 
not authorized to open it for re-examination. (2 Maddox, 
389.) It was contended that the certificate or receipt, giv- 
en by defendant in Error, precluded him. The receipt is in 
qualified, not in general, terms: but, however general it 
might have been, it was not conclusive in a Court of Chan- 
cery. If a receipt be obtained by fraud or mistake, is it 
: not competent for a Court of Equity to annul or correct it? 
So far from insisting on this ground, it appears that the de- 
fendant, in thé Court below, consented to includg this re- 

ceipt with the other matters tobe tried. 
It is assigned as Error that the deeree is the decree of the 
Clerk, entered in vacation, and not of the Court. The 
Record shows that “ the’ Court took time to decide the 
“ whole in vacation,’ which, by consent of the parties, was 
“ to be as of that term.” Did this consent authorize the de- 
cree to be entered out of term time? The answer of the 
Counsel for plaintiff is that consent cannot give jurisdiction. 
The law had given to the Court jurisdiction of the subject 
matter in controversy. The parties agree that this jurisdiction 
may be exercised ina particular manner, and to waive all 
objection to the irregularity—that the power of determining 
the eause in term time may be exercised out of term time. 
Itewould not be regular to make a final decree during the 
game term at which the bill was filed ; yet if both parties 
i should «put the case-in a situation tobe heard, and consent 
7 * that a final hearing and deeree should be then had, could 
either be permitted to impeach the decree, merely on the 
ground of the time at which it had been made? ‘This isa 
case in which the maxim “ consensus tollit errorem” applies 
with strict propriety. A party cannot take advantage of an 
irregularity after having entered on the Record his consent 
to waive it. The parties cause to be entered on the Record 
their consent, that the Judge of the Court make his decree 
in vacation, asof that term—the Judge made a decree, and 
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required the, Clerk, on the happening of a.certain contingen- 2¢zusar, 1621. 
~ 


cy to enter it. Did this contingency happew? The 3d as- 
signment alleges that it did not. According to the terms 
of the decree, and after the time limited for that purpose, a 


Admr. of 
Figures Lewis 
v. 


al 


majority of the auditors certified that the defendant below ~4wia Lewis, 


had not produced the books, accounts, &c. in conformity to 
the decree. It is contended that the certificate of the other 
auditor shewed that she had produced them. The Judge’s 
order required the certificate of a majority of the auditors, 
and that the defendant should produce the books, accounts, 
&c. and make affidavit that they were all which were in her 
possession, or within her knowledge. The certificate of 
Mr. Buchannan states that certain papers were delivered 
by Robert Lewis (then not a party in the cause) who made 
oath that they were all which were ever in his possession. 
It furnishes additional evidence of the defendant’s failure to 
perform what was required to be done by her, before the 
auditors were to go into another investigation of the accounts. 

The decree, by its own terms took effect at the expiration 
of the fime limited for the defendant’s producing the books, 
accounts, &c. if she failed to produce them. Phe Clerk was 
required, on this fact being certified by a majority of the 
auditors, to enter the decree according to the Report which 
had been made—surely not his decree, but that of the 
Judge, made on the account as reported. 

The last assignment was that the decree was against Pat- 
sey Lewis, in her own right, when she was party only as ad- 
ministratrix. The Court did not understand the Counsel as 
insisting on this point. The decree is not entered with strict 
formality ; but the Record shows that Patsey Lewis was made 
party, as adininistfatrix of Figures Lewis, the original de- 
fendant, and no part of the Record appears to charge her in 
any other capacity. ; 

{t is the opinion of tiiis Court that the decree of the Court 
below be affirmed, with costs. 


Judge Lipscomb having been of counsel, gave no opumon. 


and there ready, and offeréd to deliver the residue of his immaterial. 
6 








BROWN declared against Cabiness on a special parol pie ge 


contract, for the sale of the whole of plaintiff’s- crop of 10 and proof, as to 
bacco at 6! cents a pound, to be delivered at Brown's house, plainuifl’s perfor- 


and averred that he delivered 8103 pounds, and was then °r'the ped 





Cabiness against Brown. Decembes, 182i. 
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octane, 1621- crop, amounting to 5000 lbs. more, which defendant neg- 
we lected and refused to receive. 
. ¥. “The proof showed.that he delivered ald of his crop but a 


Brown. smal tity of inferior quality, and not merchantable. 
—————- The defendant moved the Court to instruct the Jury, as im 


case of nonsuit. Motion denied. . Verdict and Judgment 
for the price of the tobacco delivered. Pending .the trial 
the defendant took a bill of Exceptions to the decision on 
his motion above mentioned, and assigned the matter therof 
herevas Error. 


Judge Lipscomb delivered the opinion of the Court. 
The statement of the Contract, and the only material part 
’ of the averment, was proved as set out in the declaration. 
The other part of the averment, taken separately from the 
first, was immaterial, and not calculated to mislead, and it 
was unnecessary to prove it. 


Judgment affirmed. (3 Cra. 193, 208.) 
Judges Cléy and Webb not sitting. 


AlcKinley for plaintiff, Minor and Taylor for defendant 11 
Error. 





John Phleming against the State. 


an JOHN PHLEMENG was tried in the Circuit Court of 
Le Davisdietch ot Blount County, and found guilty of murder, He moved for 
poirits reserved, a new trial, on the ground that the verdict was contrary to 
= oot ne the evidence. ‘Fhe motion was overruled, the evidence 
below. read on the Record, Judgment of death rendered against 
% Not necessary him, and the points arising on the Motion referred to this 


should be pre- Court as novel and difficult. 


December, 1821. 


— here. 
Slicetion for wake Judge Lipscomb delivered the opinion of the Court. 
trial, on the In the consideration of this case, two preliminary ques- 


et mas at we tions present themselves. Ist, Can this Court take cogni- 

to evidence, will zance of a point reserved in the progress of the trial below ? 

pot be reviewed Od. Ts it necessary that the prisoner, who is.appellant, should 
be present at the trial of his case here ? 

Constitution of the State restricts this Court to appel- 

late jurisdiction only, unless in the cases excepted, under such 

tions as may from time to time be prescribed by law. 

é act of -1820 authorizes the Circuit Courts to refer, to 

the Supreme Court, questions of law, novel and difficult, and 
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‘arising in a criminal cause. 
not enlarge the jurisdiction, but that the only construction 
which can be given to it, consistently with the paramount 
-law of ‘the State, is that it provides an additional mode of 
bringing a cause of this nature into this Court, after final 
Judgment shall have been rendered in the inferior Court. 

he Constitution guarantees to the accused the right of be- 
ing heard by himself and Counsel. It is said that he cannot 
be heard unless present. Weare of opinion, that this gua- 
ranty applies only to the Courts in which the facts are to be 
enquired inte, and the aceused to be confronted by the wit- 
nesses against him. 

We believe that the mode of bringing the case here could 
not enlarge or restrict the jurisdiction of this Court, and we 
proceed to examine it in the same way as any other. 

The only matter assigned as Error, is the denial of a new 
trial, which was moved for, on the ground that the verdict 
was contrary to the evidence. On general-principles, a 
Court of Appeals cannot revise decisions Which were exclu- 
sively to the discretion of the inferior tribunal. _ Motions for 
new trial, for continuance, and a variety of others, are of 
this description. Among the authorities referred to, the first 
case in which it was decided that the Appellate Court would 
take cognizance of the denialof such a motion in the Court 
below, is from Washington’s Reports. All the subsequent 
decisions in Virginia, as cited, appear to have been bottom- 
ed on this. The case cited from Haywood’s Reports was 
an appeal from a judgment on a motion to quash an ex- 
ecution. Whether an execution could be quashed is clear- 
ly a question of law, cognizable by the Appellate Court. 
Whether a verdict is contrary to evidence or not, says judge 
Lavingston, is matter of fact and not of law,-and it is nat 
competent for the Supreme Court to decide on facts. Se- 
veral decisions. of the Supreme Court of the United States 
recognize the same doctrine ; one of them 4s late as the 
year 1810, after solemn argument, and long subsequent to 
the Virginia cases. We do not consider that we derogate 
any thing from the character of the Judiciary of Virginia in 
acknowiedging the higher respect which we entertain for 
the Supreme Judicature of the United States. As long as its 
character shall be sustained by the talents and learning of 
such Judges as Marshal, Story, and other distinguished men, 
who are or have been members of that body, it will not 
detract from the State Courts to acknowledge its decisions 
as the law. 

We are of opinion that there is no Error in the judgment 
of. the Circuit Court, 
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We believe that this Act docs >=cemBan; 1821. 
Pw 


John Phieming 
Vv. 
The State. 
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peogempen, 1621. = ="Phe Chief Justice, having presided on the trial in the Cir- 
ah, cuit Court, gave no opinion. 


at Taylor, Kelly, and Hutchinson, for appellant ; Hitchcock, 
ay ¥ PP 
The State. Attorney General, for the State. ; 





* 


December, 1821. Henry C. Bradford and others against James Stewart. 


tee fa on: “THE Chief Justice delivered the opinion of the Court. 
ment of & certain This was an action of 9s on an instrument, under seal, 
am which. for the payment of a sum of money at an appointed day, 
be ‘discharged ia which night be discharged in cites at a stated price. In 
_ rance the Circuit Court, at March Term 1820, Stewart filed his de- 
entercd on the Claration, aridvat the same term the name of an attorney. for 
pow = A - a Bradford, ote of the defendants, was marked on the docket. 
ome his attor- No plea appears ; but the Record shows that at September 
ney—the minutes Term 1820, “the defendants came by their attorney, and 
= lee came Withdrew their plea,” and the consequent judgment for the 
by their attorney amount of the debt, &c. | “i 
fi son This 1. The first assignment is that the action should have 
is a good appear- heen Covenant, and not Debt. The action of Debt lies to 
at recover money due on specialty or contract under seal to 
y money, as on single bonds, and on bonds conditioned 
, for the payment of money, or for the performance of any 
other act.” Here is a plain and absolute undertaking to pay 
a specific sum of money, followed by a condition of which 
the obligors had a right to avail themselves, and thereby dis- 
discharge themselves of the payment of money. 
They did not (as seems to be implied by the argument of 
the Counsel for plaintiff in Error) bind themselves to pay 
a certain sum of money or deliver‘a certain quantity of cot- 
ton. There is no undertaking in the instrument which gave 
to the obligee a right to demand cotton. He had a right only 
to demand. payment of the sum of money. The obligors 
had a right to discharge themselves, by delivering cotton, at 
a stipulated price, onthe day when the money fell due. Af- 
ter that day the obligee had an absolute and unconditiona! 
right to the specific sum of money. This is not a contract 
to deliver property of a given description, or to pay’a cer- 
tain sum im property, orto pay money or deliver proper- 
ty ; that part of the bond which related to property was 
exclusively for the benefit of the obligors. The action of 
debt was properly brought. 
2. The second assignment is that the Court permitted the 
attorney of one defendant to withdraw the plea of the others. 
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"This assignment does ot seem to be supported by the Re- >¢e™szs, 1821. 


cord. ‘The Record shews the appearance of the attorney 
of but one of the defendants, at thefirstterm, and does not 
shew whether the other defendants then appeared, either 
in person or by attorney ; but it shews that, at the trial term, 
“ the defendants came by their attorney and withdrew teir 
« plea,” &c.; which is affirmative of a fact, inconsistent with 
that alleged in the second assignment. We,cannot permit 
the truth of the Record to be impeached, or presume against 


the correctness of the proceedings in the Court below. — If 


the fact had been, as alleged by the plaintiffs in Error, they 
should; at proper time, and in legal form have made it ap- 
pear onthe Record. 


Let the judgment be affirmed. 
M Kinley, for plaintiff. 


Minor and Taylor, for defendant in Error. 


Woods’ Admr. against Woods. 


JUDGE Lipscomb delivered the Opinion of the Court. 

From the Record it appears that, at the return term, there 
was an agreement, that time should be given till the next 
term to demur, plead in abatement, or the general issue, so as 
not to delay the trial. At the next term the parties appeared 
by their Attorneys; whereupon came a Jury, &c. who return- 
ed that “they find the issues for the plaintiff, and assess, &c.” 
It is assigned as Error that there was no issue. For the de- 
fendant it is contended that this Court will presume, in order 
to support the verdict, that a proper issue had been joined. 

Though our decisions have gone very far in the doctrine 
of implication to support verdicts, they have not gone far 
enough to sustain this. Implication should never be ex- 
tended farther than to cure defects of form only. If an in- 
formal, or even an immaterial issue had been joined, as the 
verdict seems to have corresponded withthe nature of the 
action, and to have been on the merits, the Court would not 
have disturbed it. But here was not even the slightest si- 
militade of an issue ; and the principle, by which we are 
called on to sustain the verdict, would tend to the destruc- 
tion of the whole system of special pleading. Let the 
judgment be reversed, and the case be remanded. 


Pa 


Henry C. Brad- 
ford and others 
Ve 
James Stewart. 


—_—_—_— 


December, 1821 


No plea, and ver- 
dict as on issue— 
Error. 
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aucemBER, 1821. % 
Pw ; 
The State ex. rel. Mead against Dunn. 


Mandamus will JUDGE Webb delivered the opinion of the Court. 
~ SN ee applicant sets forth by his petition, that on the ——- 


of one claiming 


the office of Judge day of November last, an election was held for the office of 
when another Judge of the County Court of Blount; that on counting the 
holds the commis- votes, it appeared that he had 33, and said Dunn 32 votes. 
eeuntiovelte Ge. Whereupon the Speaker of the House of Representatives 
ties. announced that said Mead was duly elected. Some mem- 
bers, who had been absent during the election, then came in, 
and asked leave to vote, which the speaker decided they had 
then no right todo. A motion was then made and carried to 
go into the election for said office again, and on counting the 
votes taken on the second election, it appeared that Dunn had 
a majority of the whole number of votes given, and he was 
thereupon announced to be duly elected: that said Mead ap- 
plied to the Governor fora commission, which he refused to 
rant, and on the same day, issued a commission to Dunn. 
he statements in the petition are supported by copies of the 
journals of the Senate and House of Representatives, and 

certificates from the Secretary of State. 

For the petitioner it is contended, that an injury has been 
done ; that the proper remedy is by Mandamus; and that 
the power to issue this writ in such a case properly belongs 
to this Court. ° 

The writ of Mandamus is said to be a high prerogative 
writ, issuing from a Superior tribunal to any person, Corpo- 
ration, or inferior Court of Judicature, requiring them to 
do that justice which in duty, and by virtue of their office, 
they are bound to do. It lies in relation to an office which is 

: attempted to be held and exercised by virtue of an appoint- 
ment which is merely colorable and void. It is said not to 
be the proper remedy, when the election is doubtful. If an 

a) $ Burr, 1454, Officer be actually sworn in, his right should be first tried. (a) 
Burr, 2010. In the present case, it would at least seem reasonable that 
the person invested with the office should have an opportu- 

nity to defend his right before he is disturbed in its exercise. 

Would it be proper on an ex parte.application, which admits 

that the Supreme Executive power, acting within the author- 

rity delegated by the Constitution, has issued a commission, 

to declare that commission merely colorable and void? Or is 

it only voidable on sufficient evidence, as to the nature of 

the election, and as tothe right of the petitioner? The lat- 

ter conclusion seems most compatible with the powers and 
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duties prescribed by the Constitution to the co-ordinate de- >#6#™s#n, 1821. 
oa 


partments of this Government. 


But that there is another mode by which the right of the Tbe State ex rel 


incumbent, Dunn, can be tried, will not be-questioned ; and 
it is in general, a sufficient reason to refuse a Mandamus, that 


the party applying for it has another specific legal remedy.(b) ()1 Term 404. 
The authorities seem to settle this principle beyond contro- 3 Term 652. 4 
versy. The case of Fhe King against The Mayor of Colches- 24°. 50. 


(c) 2 Term, 259. 


ter (c) not noticed in the argument, was an application to 
admit Grimwood to the office of Recorder of Colchester, on 
the ground that the Mayor had refused legal votes given for 
the applicant, and improperly admitted others given for the 
candidate, who was admitted and sworn into office. The 
Court were clearly of opinion that it was a decisive answer 
to the application ‘for a Mandamus, that there was another 
remedy by information in the nature of Quo Warranto, by 
which the title of the office in possession could be tried, as 
well ason a Mandamus. The reason for refusing the Man- 
damus, as stated by the reporter, was there was a Recorder 
de facto,and the applicant had another remedy, by Quo 
Warranto. The analogy between that case and the present 
is certainly strong. 

The petitioner prays that the Mandamus may be directed 
to the Judge of the County Court of Blount County. Does 
the duty of admitting one to the office of Judge of the Coun- 
ty Court appertain to that office? The County Court is of 
limited power and jurisdiction. . No such power seems to 
have been prescribed to it by the Statute, or by any law, to 
appertain to it. Inthe many cases which have been intro- 
duced, and a number of others which have been examined by 
the Court, and in the precedents which have been looked in- 
to, not a case has been found in which the writ was directed 
solely to the person intended to be ousted ; but all warrant 
the conclusion that it must issue to those having the power 
to appoint or admit, not to one who by the petition itself is 
supposed to have no official power whatever. Applications 
of this nature have heretofore required the writ to command 
some person or persons in public trust, to discharge some 
duty, which they are competent and are bound to perform. 
Here the writ is required to be directed to one to whom the 
law has given no power to perform the duty to be required. 

From the. matter shewn by the petitioner, we are of opi- 
nion that there is de facto, a Judge of the County Court of 
Blount. That the petitioner has another special legal reme- 
dy—that the petition prays that the writ may be directed 
to one who has no power to execute its mandate, and that 
the petition be denied. , 
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pecemser, 1821. At the same term, on the application of Mr. Mead, setting 
wy~e forth the facts as above, the Attorney-General obtained a 
The Site f°! rule against Mr. Dunn, to shew cause why an information in 
v. the nature of a Quo Warranto should not be filed. 
Dunn. ____ At June Term 1822, the case having been argued, Judge 
The two houses “eb6-delivered the opinion of the Court. 

ofthe Legisleture, | Withoutdeciding whether an information in the nature of 
= gneerg be. 2 Quo Warranto can in any case originate in this Court, we 
bafore separating, proceed to enquire, if any legal purpose can be attained by 
awe iv and it in the present case. Was Dunn’s election legal, or not ? 
election. _—«sAt-is the opinion of the Court that it was perfectly compe- 
tent for the two houses of the Legislature, while they were 
assembled together, for the purpose of making the election, 
to revise or alter what they had done while thus assembled. 
In the present case, they did so revise and alter their first 
proceeding, and by their last act on this subject, declared 

that Dunn was duly elected. Let the Rule be discharged. 








December, 1821. John Anderson against Hanse M. Cunninghanr. 


, ,, JUDGE Saffold delivered the opinion of the Court. 
sheriff for failing A fi. fa. issued from the Circuit Court of Lawrence in fa- 
Ps return execu VOUT of John Anderson against William Pettus, for $300 Da- 
dence ‘admissible Mages, $22,',5, costs of the Judgment at law, and $22,'7, 
to shew failure. stated to be the costs recovered on the Dissolution of an 
~~ al Injunction to the judgment at law. It was duly delivered to 
mandate no re- Cunningham the sheriff, and was returned to the Clerk’s of- 
3, Oa such motion fC@; indorsed “ No money made.” Anderson made a motion 
sheriff cannot ob. before the Circuit Court for judgment against the sheriff, for 
ag ed — the amount as set forth in the execution, which was over- 

men's" puled, and he prosecutes his writ of Error to this Court. 
By the Bill of Exceptions, it appears, that on the trial 
Anderson offered to prove by the Clerk, that he searched his 
office for the execution on the first day of the term at which 
it was returnable, and.found that it had not -been returned. 
On the third day, the deputy sheriff found it in the office, 
but the Clerk knew not how or when it came there. The 
Circuit Court rejected this evidence, on the ground that it 
contradicted the written return of the sheriff ; and on his mo- 
= quashed the execution, and discharged the rule. against 

m. 
In considering the points involved in the assignments of 
Error, it is the unanimous opinion of the Court, 

Ist, That the parol evidence was admissible, to shew that 
the writ had not been returned. It did not contradict the 
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indorsement, and was material, going to prove the time >*6smsrr, 1821. 
when the execution was Selivered inte the Clerk’s office; “"“V™ 
a fact not stated in the indorsement. ae 
2d, That the indorsement on the exeeution does not com- Hanse M. Cun- 
ply with its mandate, or the requisitions of the law. The  "imshem. 
Act of 1819, directing-when the execution should be return- ~~ 
ed, does not repeal the Act of 1807, prescribing the form a) Laws of Ala 
of the return.(a2) The Sheriff must obey the directions of p.292, 316. 
both. . The indorsement in this case, contains neither the 
form or substance required: by law, and is no return. 
3d, If the execution issued from competent authority, 
and was duly authenticated, it was not for the Sheriff, in 
defence of the rule, to say that the execution was irregular, 
or to know whether it was founded on a proper judgment 
or not. Its mandate was imperative, and he was bound to 
obey it. Inno conceivable case should an execution be 
quashed. on the motion of the Sheriff, to whom it had been 
delivered to be executed. 
The judgment of the Cireuit Court must be reversed, 
and judgment rendered here against the Sheriff, for the 
sums expressed in the execution (except the amount of 
costs on the dissolution of the injunction) (6) and for the (+) Quere as 
costs here, and in the Circuit Court. a 


Judge Elks having presided on the trial in the Circuit 
Court, did not sit. 


Wm.’S. Hatch against Wim. Pittus. December, 1821. 


JUDGE Saffold delivered the opinion of the Court. ‘a ; 
Hatch brought his action of Covenant in the Circuit Court jg not ‘necessary 
of Lawrence county. The declaration sets out, that by ar- to set out in the 
ticles of agreement, sealed, &c. plaintiff contracted to sell Geclarstion mst- 
the defendant his interest in the Courtland Company, (spe- fr benefitof 
cifying the number of shares) a quarter section. of land, P@™“4 
&c. In consideration whereof, defendant agreed to pay 
him at Cincinnati, Ohio, on or before the first day of March, 
1820, 8000lbs of cotton of the first quality, rated at 24 
cents per pound. The plaintiff to assign to defendant the 
town-stock and other property sold on the delivery of -the 
colton—that plaintiff well and truly performed,-&c. all 
things contracted on his part ; and at all times after making 
the agreement, and before and on said first day of March, 
1820, was ready to receive the cotton at Cincinnati, and on 
delivery thereof, to assign to defendant, &c.:; but defendant 


‘ 
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DEcEMBER, 1821 


Wa. 8S. Hatch 
Vv. 
. Wm. Pittus. 





: on articles of. 


taining penalty 
’ for non- 
: ance. 





(a) 1 Chitly’s. P. 
a. 


December’, 1821. 


Ist. It isa matter 
of discretion, and 
not assignable as 
Error, to allow, or 
deny @ motion, to 
withdraw one, 
and substitute 
another plea in 
abatement, 
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- did: not, on the day appointed, or at any time before or after- 


wards, pay and deliver the cotton or any part thereof, &c. © 

The defendant craved oyer, and the as above was 
set out, (in which each party bound himself to the other for 
a fulfilment of his contract in the penalty of $2000,) and a 


2, Covenant lies supplemental agreement, written on the same sheet, and also 
t, con- Sealed, &c. by the parties, stating that plaintiff had some 


time before requested B. M‘Kiernan to sell the property 
‘then contracted to defendant ; and as it was not known but 
that M‘Kiernan had sold, the contract should be void if this 
were the case. The defendant then demurred generally. 
The Circuit Court sustained the demurrer, and the plaintiff 
prosecuted a writ of Error, and assigned as Error the judg- 
ment on the demurrer. 

In support of the judgment of the Circuit Court it is con- 
tended that the subsequent agreement should have been set 
out in the declaration, acccompanied with an averment that 
M‘Kiernan, the plaintiff’s agent, had not sold the property, 
and that notice of that fact had been given to the defendant. 
This part of the agreement was for the benefit of the plain- 
tiff, and was not to have any effect but on an event which 
is substantially negatived by the averment that the plaintiff, 
at, before, and always after the appointed time, was ready 
to assign the property, according to the contract. If the agent 
had sold, the contract was to be void. If this matter of de- 
feazance could have availed the defendant, he could after oye 
have had the full benefit of it by plea. Its omission in the de- 
claration afforded no ground for a general demurrer.(a) It 
is also contended that the action should have been Debt and 
not Covenant. From the nature of the instrument it is ob- 
vious that the plaintiff had his election, to sue in Covenant 
for the breach of the agreement, or in Debt for the penalty. 

The judgment must be reversed, and the cause remanded 
for further proceedings. 


Minor and Taylor, for plaintiff. 
Henderson and M‘Clury, for defendant. 


Wm. D. Gaines and others against the President, Directors 
and Co: of the Tombeckbee Bank. 


JUDGE Saffold delivered the opinion of the Court. 

‘Phe first matter assigned as Error is, that the Court be- 
low overruled the plea in abatement, and denied the de- 
fendant’s motiort to withdraw it and file a different plea. 

The purport of the plea overruled was. that all the de- 
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fendants against whom the writ issued, were not included 
in the declaration. The writ is not set out in the transcript 
of the Record, and the truth of the plea does not appear. By 
the Bill of Exceptions it appears, that the purport of the plea 
offered to be substituted, was, that the Corporation had not 
sued by attorney, appointed under its common seal. This mo- 
tion of defendant’s was addressed to the discretion of the 
Court. In denying it, theré can be no Error. It would 
be unnecessary to notice this assignment further, but for 
the sake of settling a question embraced by it. This was 
an action-of assumpsit, according to the course of the com- 
mon Law. The plaintiff'a Corporation, created by Statute. 
Admitting this to be subject to the same disabilities and in- 
cidents, as Corporations according to the course of the com- 
mon Law, that it can act and speak only by its common seal, 
was it necessary that the Record should shew that the at- 
torney of the Corporation acted, by authority of a warrant, 
under the corporate seal ? 

It was formerly necessary, that the attorney should pro- 
duce, in every case, his warrant from the party he repre- 
sented. It might be filed and entered of record at any 
time before Judgment.(a) This rule was found to be incon- 
venient, and has become obsolete ; and now if an attorney 
takes upon himself to appear for another, the Court looks 
no further, but proceeds, on the presumption that he has 
sufficient authority, and leaves the party he represents, to 


his action, should it be otherwise.(b) If an attorney proceed ° 


in the name of a fictitious plaintiff, or without authority, it 
is a contempt punishable by the Court ; and the party griev- 
ed would be entitled to recover damages commensurate 
with the injury. But the adverse party has no right to 
question his authority. [t does not appear that it was ever 
necessary to make profert, in the declaration, of the warrant 
of attorney ; or, that the failure to produce it was available 
by plea. It is true, the attorney of a Corporation must be 
appointed under its common seal, by which alone it can 
speak and act. But is there any reason for requiring this 
authority to appear in a suit by a Corporation more than in 
one by a natural person ? 
the attorney rests withthe party he represents, and the 
Court. The adverse party has no right to questionit. The 
Corporation cannot act in pais, but by its common seal, but, 
as muchas a natural person, is estopped from denying the 
acts of its attorney of Record. 
The defendants answered over, that the Note on which 
the action was founded, was without consideration. On the 
trial of the issue taken on this plea, they offered to prove 
bv the Cashier. that the Note had not been discounted, and 


In either case the authority of 
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OQQYye 


Wm. D. Gaines 
and others 


Vv. 

The President, 
Directors & Co. 
of the Tombeck- 

bee Bank. 


2nd. When a 
Corporation sues 
according to the 
course of the 
common law, it 
is not necessary 
that the warrant 
of attorney should 
appear in the Re- 


cord, 
Srd. A ay not 
having the ooks 
of the Corpora- 
tion in his power, 
may, without no- 
tice to produce, 
&c. prove its 

by 


transactions 
other evidence. 
(2) Tidd’s Pr. 


) 1 Sellon, p. 
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oxceusee, 1821. that the Bank had given no consideration for it. It appear- 
ww ed that the Bank kept Books, in which its transactions were 
WenP. Gatose stated, and that notice had not been given to produce them. 
ve ‘The evidence offered was rejected, anda Bill of Exceptions 

The President, taken, and this matter is also assigned as Error. 


Directors. & Co. ° ° 
athe Tombeck. ‘The Books of the Corporation were not, in themselves, 





bee Bank. evidence. To make them evidence, it must first have been 
proved that they were regularly kept, a matter which the 
defendants below could not have been présumed to know, or 
required to prove. For this Error the judgment must be 
reversed, and the cause remanded for a new trial. 
Judge Lipscomb having presided on the trial in the Cir- 
cuit Court, did not sit in this cause. 
Toulmin and Salli, for plaintiffs. 
Crawford, for defendant in Error. 
December, 1841. Anonymous. 


OPINION of the Court by Judge Crenshaw. 

In Trespass viet ‘The declaration alleges that defendant with force and 
fally entering arms broke and entered into plaintiff’s dwelling-house, un- 
plaintiff's house der pretence of searching for money stolen, and unlawfully, 
pce | aay engl unreasonably, and maliciously searched said house without 
may culen, plain- a warrant, &c. by means whereof plaintiff and his family 
: ny ge were disturbed in their dwelling, his private papers exposed 
Fis reputation. to the eye of curiosity, and he greatly injured in his good 
name, fame, and credit, and brought into public scandal, in- 
famy, and, disgrace, &c. -The defendant demurred, and as- 
signed for causes—Ist. The plaintiff claims consequential Da- 
mages for an injury to his character in an action of Trespass 
vi et armis.—2d. An injury with force cannot be joined in 
the same action with an injury to the character. The 
Court below sustained the demurrer, which is the matter as- 
signed as Error here. 

It is laid down by the most approved authorities, that in 
this action Damages are recoverable for all injuries which 
naturally result from the wrongful act which constitutes 
the Trespass. In many instances it is not necessary to al- 
lege such incidental or consequential injuries in the decla- 
ration ; but they may be given in evidence, under the general 
allegation of alia onorma. The declaration here alleges 
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ihat by reason of a tortious entry into the plaintiff’s dwelling- >*¢#™s22, 1821. 
nw 


house, and an unlawful and malicious search for stolen mo- 
ney, he sustained an injury in his character. Can we.con- 
ceive any-act better adapted to wound sensibility and 
destroy reputation’? It is the natural and immediate 
consequence of the unlawful and malicious entry and search 
of the plaintiff’s dwelling. He may have sustained no 
pecuniary loss ; but the injury fixes on him the eye of pub- 
lic suspicion, inflicts a rankling wound on his feelings, and 
tends to prostrate hischaracter. We think that in this form 
of action Damages may be recovered for such a consequen- 
tial injury. It is immaterial whether it be averred in the 
declaration or not ; it may be given in evidence, and if it 
naturally results from the original trespass, goes to aggravate 
the Damages, though it is not to be viewed as a substantive 
cause of action in the case. I know of no action which 
would lie for this consequential injury to the plaintiff’s cha- 
racter. If he cannot obtain satisfaction in this form of ac- 
tion he is without remedy. 


Let the judgment be reversed, and the cause be remand- 
ed for further proceedings. 


Anonymous. 
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